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The report also said that while inflation may have 

peaked, it is here to stay.  For the US Forbes the median 

existing home price grew by 13% in October 2021 

compared to a year ago, according to the latest 

National Associations of Realtors (NAR) report.  While 

there have certainly been hot seller's markets in the 

past, none quite compared to what happened this 

summer when roughly half of home sales were above 

the asking price.  The same applies to the Asia region 

where Housing prices have shot up, fuelled by record 

low interest rates amid the pandemic.

The o�ce market is su�ering globally and so is the retail 

sector while logistics warehouses are the flavour of the 

month.

With this scenario we give you our last issue of the LFN 

Real Estate Trends in 2021, looking at a 2022 RE market, 

when mortgages rates will increase and experts are 

moving from a scenario in which prices will still be 

growing to a potential crash, not agreeing which one is 

more likely.  The first scenario, if you ask me. 

I hope our latest issue will help you to keep informed 

about Real Estate around the world.  We say goodbye 

to a pandemic year, hopefully, and the show will go on.

At the end of 2021, the real estate market has confirmed what had been predicted, that 
buyers and sellers are far apart in terms of price.  Housing prices in Europe are rising at the 
fastest pace since 2006, S&P Global said, as the residential home market recovers from the 
pandemic faster than other sectors of the economy. Prices rose by 6.9% on average in Europe 
in the second quarter of 2021, compared with the same quarter of last year. 

INTRODUCTION
by LFN Executive Director

Rafael Truan Blanco

RAFAELTRUAN@LFNGLOBAL.COM

LFN Executive Director

Rafael Truan Blanco
Attorney-at-law
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by Louise Gjessing Lund Jensen

D u e  t o  t h e  C O V I D - 1 9 
pandemic, the construction 
industry in Denmark is 
experiencing a shortage of 
materials, especially wood, 
steel, iron, and plastic. 
According to an analysis 
from DI Byggeri  – the 
D a n i s h  C o n s t r u c t i o n 
F e d e r a t i o n ,  a n 
independent  business 
organisation within the 
Confederation of Danish 
Industries representing the 
interests of, among others, 
the Danish building and 
construction sector – dated 
August 2021, one in five 
construction companies 
experience a shortage of 
materials; numbers that 
haven't been observed 
since the boom in 2007. One 
in three companies using 
wood have a shortage of 
wood, whereas one in four 
companies using iron, steel 
and plastic have a shortage 
o f  s a i d  m a t e r i a l s . 
C a r p e n t e r s  a r e 
experiencing a shortage of 
materials, with one in three 
being limited in production 
due this shortage. The 
shortage of materials leads 
to problems regarding 
delay and heavy price 
increases.

These tendencies are not only seen in 

Denmark. An article from Construction 

Europe dated 7 June 2021, states that 

the problem is also in Germany, France, 

and the United States. Felix Pakleppa, 

General Manager of the Central 

A s s o c i a t i o n  o f  t h e  G e r m a n 

Construction Industry (ZDB) is quoted 

as stating that plastics and wood 

deliveries are not often made, and that 

there are significant price increases in 

steel  and metals .  Furthermore, 

according to a Reuters survey, 43.9% of 

b u i l d e r s  i n  G e r m a n y  r e p o r t e d 

problems in sourcing building materials 

in May 2021.

In  France,  the government has 

encouraged all public clients to grant 

extensions to deadlines and is thereby 

trying to protect the contractors from 

contractual fines over project delays or 

disruption caused by the pr ice 

escalations or shortage of materials. 

In the United States, a government 

index measuring the selling price for 

goods used in construction found that 

both the monthly and yearly increases 

in 2021 were the highest in the 35-year 

history of the index. The shortage of 

steel form ties used in concrete 

formwork has led to the Concrete 

Foundat ions  Associat ion (CFA) 

announcing an industry-wide e�ort to 

mitigate the shortage.

The shortage of materials has thus 

created a classic supply and demand 

situation,  where the pr ices for 

construction materials have escalated.

So, we ask ourselves: Who has to 

respectively pay for and bear the risk of 

the price escalation – the client or the 

contractor? How can one overcome 

the issue of price escalation in 

construction materials?

In Denmark, contractors and owners 

can opt to have their construction 

contract governed by AB 18 or AB 92, 

which are two di�erent sets of 

standard conditions for work and 

delivery in construction. 

If AB 18 is agreed upon between the 

contractor and client, and unless 

deviated from in specific terms, the 

contractor will be able to claim 

compensation from the client, if 

extraordinary price escalations on 

construction materials occur, if seven 

cumulative conditions are met, cf. AB 

18. The seven conditions are as follows:

The price increase must be 

extraordinary, as compensation 

comprises the price increase 

exceeding 10% of the price of 

the relevant material or fuel at 

the date of tender. This rate is 

increased by 0.5% for each full 

month between the date of 

tender and the date of purchase. 

Furthermore, the price increase 

must concern material which in 

finished form or in a customary 

manner forms part of the works, 

the price increase must have 

occurred after the date of tender 

a n d  b e f o r e  a n y  a g r e e d 

indexation has taken e�ect, and 

the price increase must be 

generally occurring.

The contractor must be able to 

document the price increase; the 

price increase can be apparent 

from o�cial price documents. 

However, the price increase 

must not be compensated as a 

c e n t r a l  g o v e r n m e n t 

intervention. If so, compen-
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sation cannot be claimed. Finally, 

it is a prerequisite for obtaining 

compensation, that the sum of 

the calculated adjustment 

amounts totals at least 0.5% of 

the contract sum.

If AB 92 is agreed upon between the 

contractor  and the  c l ient ,  the 

contractor will, in general, not be able 

to claim compensation from the client, 

unless there is an agreed price 

regulation. This rule will be deviated 

from mainly if the contract agreed 

upon stipulates a regulation as a result 

of changes in cost of materials.

In that connection it should be 

mentioned that the contractor is 

entitled to compensation for increased 

expenses caused by extraordinary 

price increases in accordance with the 

now outdated, cf. DI Dansk Byggeris AB 

92 Standard reservations (2008). 

If no AB-documents are agreed upon in 

the contract, the legal position of the 

contractor is the same as in general 

under AB 92 – the contractor will not 

be able to claim compensation from 

the client.

This situation will cause more Danish 

contractors to have to undertake 

contracts in 2021 and 2022 without 

profit or nearly without profit, and even 

with loss, since the price increases in 

materials have watered down their 

contribution margin, which can lead to 

bankruptcies or necessary corporate 

reconstructions. One can imagine that 

contractors will demand renego-

tiations of the contractual grounds 

with the implied risk of the contractor’s 

bankruptcy to secure a reasonable 

contribution margin. If the client 

6

doesn’t accept this renegotiation, and 

the contractor in question goes 

bankrupt, the client will nonetheless 

be forced to contract with a new 

contractor, who will demand payment 

in accordance with the current price 

level of materials. Thus, the client will 

end up paying a price regulated in 

accordance with the current price level 

of materials either way.

A recommendation for contractors is 

therefore to insert an escalation clause 

in your contract, which gives access to 

adjustments in fees, wages, or other 

payments to account for fluctuations in 

the costs of raw materials or labour.

Another important question is whether 

the shortage of materials and the 

impossibility of performance will 

trigger delay burdening the contractor 

or the shortage will constitute a 

deadl ine extension to the dis-

advantage of the client. Contractors 

will argue that the frustration is 

beyond the contractors’ control and 

therefore force majeure. However, 

clients will argue that the situation 

does not constitute force majeure, 

since the contractor (especially these 

days) ought to know about the 

material shortage and the contractor 

should as a result make sure to 

purchase all necessary materials for a 

contract relieving them from the risk of 

material shortage during the contract 

period. Therefore, it is advised to make 

certain reservations on this matter 

before signing the construction 

contract.

Louise Gjessing Lund Jensen
Attorney-at-law

MAZANTI.DK
Mazanti-Andersen, DENMARK
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Your Health is Your Wealth

Awareness of health and wellness, in 

society at large, and more specifically 

for the purposes of this article, in our 

places of business, has reached an all-

time high. The chief reason for this 

heightened awareness does not need 

to be recited here in light of our shared 

experience of the past two years. It is 

worth reminding ourselves however 

that even before COVID-19, the world 

of business and by extension those 

concerned with the development, 

occupation, letting, acquisition, 

disposal and operation of commercial 

real estate had begun to appreciate 

and respond to the importance of 

wellbeing among employees and other 

end-users of their buildings. Partially 

this was a response to wider trends in 

s o c i e t y  a n d  c o r p o r a t e  s o c i a l 

responsibility. Equally, however, it is 

increasingly understood that wellness 

is a tangible and even critical factor in 

the bottom line of a business and its 

ability to attract and retain talent.  As 

noted in a recent report by the Harvard 

Business Review Analytics Services, 

“the payo� of more meaningful work is 

s i g n i fi c a n t l y  b e t t e r  b u s i n e s s 

performance.” A healthy workforce 

reduces sick leave and sta� turnover 

while boosting productivity and 

commercial tenants increasingly 

demand that attention to detail in the 

buildings they occupy is conducive to 

t h e s e  g o a l s ,  w i t h  w e l l n e s s 

certifications in turn helping to attract 

tenants, buyers and investors to real 

estate projects. 

 Healthy Foundations 

The International WELL Building 

Institute (IWBI) has been at the 

forefront of wellness certification in 

recent years and the WELL Building 

Standard (WELL) became the first 

building standard with a primary focus 

on the health and wellbeing of people 

in buildings (version 1 launching back in 

2013), a simple concept with complex 

implications for how buildings are 

fitted out, operated and resourced.  

This  focus on wel lness may be 

distinguished from, and seen as 

complimentary to, LEED certification, 

which traditionally focuses on green 

standards at the level of construction 

of the shell and core as well as internal 

fit outs, rather than wellness per se. 

In the Irish context, February 2018 saw 

Arup's o�ce premises at Albert Quay, 

Cork, become the first project in Ireland 

to achieve the WELL Certification v1. A 

q u i c k  r e c i t a l  o f  t h e  m e a s u r e s 

i m p l e m e n t e d  t o  a c h i e v e  t h i s 

Certification is instructive: air flow 

simulation to eliminate downward 

drafts; sensor kits installed to record 

and track air quality; fit out of spaces to 

enable and encourage employees to 

work in a variety of locations, postures 

and environments; acoustic design to 

minimise background noise, with 

provision for focus rooms and break 

out spaces. Arup reported a number of 

b e n e fi t s  a r i s i n g  f r o m  t h e 

implementation of these measures, 

including a 25% improvement in sta� 

performance. In addition, readers will 

b e  a w a r e  t h a t  A r u p  o p e r a t e 

internationally in the real estate sector, 

prov id ing des ign ,  engineer ing , 

architecture, planning, and advisory 

services across every aspect of the 

built environment. As such, COO Liam 

Luddy has noted that wel lness 

c e r t i fi c a t i o n  p l a c e d  A r u p  a t  a 

competitive advantage in o�ering 

advice to clients who in turn were 

interested in adopting wellness 

certification at their premises. 

In May 2021, Iconic O�ces, one of 

Dublin's leading flexible workspace 

providers, obtained WELL Certification 

v2 for the Lennox Building in Dublin 

City, in the process becoming the first 

certified flexible workspace in Europe. 

Iconic O�ces noted that in achieving 

the WELL v2 standard, every element 

of the working day from ergonomics to 

heating, natural light, air quality, 

interior planting, wellness events, 

water quality measures and nutritional 

initiatives, among other elements, had 

been considered and reimagined 

during the process. WELL v2 is a 

refinement of the original WELL 

Certification focusing on ten concepts 

(a i r ,  water ,  nour ishment,  l ight , 

movement, thermal comfort, sound, 

materials, mind, community) with 

mandatory elements and a vast array of 

optional optimisations (97 in total) 

beneath this feeding into a points 

based certification system, verified 

through site testing. 
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The Irish Business and Employers 

Confederat ion  ( IBEC)  has  a l so 

demonstrated leadership in the 

Wellness certification sphere in Ireland, 

with the introduction of their own 

Keep Well Mark, another evidence 

based accreditation. This IBEC initiative 

also recognises the importance of the 

wellness trend to small and medium 

enterprises as well as industry leaders 

to whom the WELL certification may be 

more feasible due to the investments 

required to achieve this international 

standard. The program still requires 

auditing and benchmarking against a 

defined set of standards, following 

which the applicant is directed 

towards policies and practices to 

improve the health and wellbeing of 

employees, with accreditation valid for 

two years subject to a mid-term 

progress check in. As an employers' 

federation, IBEC highlight the benefits 

of this certification in enhancing brand 

reputation and as a desirable place to 

work ,  whi le  boost ing bus iness 

performance. In the same vein, the Irish 

Small Firms Association (SFA) has 

launched a Workplace Wellbeing 

Award for smaller businesses in Ireland 

in order to recognise companies who 

are serious about progressing the 

w e l f a r e  o f  t h e i r  s t a �  t h r o u g h 

programmes specifically designed for 

peoples' wellbeing. 

Through and Beyond 
COVID-19

Whereas initiatives such as WELL 

certification existed in the years 

immediately prior to the COVID-19 

pandemic, it is beyond question that 

this unprecedented crisis has focused 

minds and recalibrated priorities for 

wellness to fully adapt to the prime 

objective of keeping employees safe 

from infection at this time and into the 

future.  One directly COVID-inspired 

initiative led by IWBI in response to this 

crisis has been the Health Safety 

Certification, designed to enable users 

to prepare their spaces for re-entry in a 

post COVID-19 society and aiming at 

specific interventions at building and 

organisational level to help reduce risk 

of transmission, albeit the measures 

provided for are necessarily broad 

reaching in health and safety impacts 

beyond COVID itself. This certification 

focused on six main themes, including 

cleaning and sanitization procedures; 

emergency preparedness progra-

mmes; health service resources; air and 

w a t e r  q u a l i t y  m a n a g e m e n t ; 

s t a k e h o l d e r  e n g a g e m e n t  a n d 

communication; and innovation. 

Demonstrating leadership in the Irish 

market ,  IPUT,  I re land 's  leading 

commercial property investment 

company and the largest owner of 

o�ces and logistics assets in Dublin 

have in October of this year become 

the first Irish landlord to be awarded 

the IWBI Health-Safety Certification for 

their directly managed properties.   

A Culture of Wellness 

Below the level of the brick and mortar 

construction of a building and the 

implementation of fit out and physical 

infrastructure to help secure the 

wellness of the people occupying a 

building, it might be said that an 

equally important factor in wellness 

i m p l e m e n t a t i o n  l i e s  i n  t h e 

o r g a n i s a t i o n ,  e d u c a t i o n  a n d 

empowerment of the end users 

themselves.  Wellness and wellness 

LFNGLOBAL.COM
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certification is therefore a multifaceted 

concept and extends both to physical 

infrastructure in a building as well as 

protocols for the management of that 

s p a c e  a n d  t h e  e d u c a t i o n  a n d 

e m p o w e r m e n t  o f  e n d  u s e r s 

themselves to properly avail of that 

space. This is reflected in the wide 

scope of factors measured and tested 

in Wellness certification processes, 

from water filtration and air ventilation 

systems (a particularly hot topic for 

building occupiers post-COVID-19) 

through to business continuity 

planning, health classes for building 

occupiers and even consideration of 

organisations’ paid sick leave policies.

Conclusion

Documented surveys of employees 

conducted after the WELL Building 

Standard was implemented at their 

o�ces reveal  st r ik ing findings , 

including 83% of respondents noting 

that they were now more productive in 

their work; 92% citing a positive e�ect 

on their health and wellbeing; and 94% 

of respondents claiming a positive 

impact on business performance. 

Wellness certification is an attempt to 



self-regulate the industry and allows 

employers and their landlords to o�er a 

unique selling point, while also placing 

themselves ahead of the curve on 

arguably  inev i tab le  leg is lat ive 

interventions in this area in the years to 

come. It is noteworthy that several 

members of the WELL Covid-19 task 

force recently set up to recommend 

revisions to WELL’s framework for 

certifications going forward were 

members of the United States General 

S e r v i c e s  A d m i n i s t r a t i o n ,  w i t h 

responsibility for structuring managing 

and preserving government buildings 

and by leasing and managing federal 

commercial real estate. This suggests 

that  s imi la r  f rameworks  cou ld 

potentially become part of federal 

guidelines in the near future and 

therefore a potential window for direct 

government regulation. Stakeholders 

who are engaging with these issues 

now are clearly at a competitive and 

potential compliance advantage. As 

noted by one commentator, “going 

forward the corporate world and thus 

the commercial real estate industry 

that serves it will have no choice but to 

prioritise wellness and building health 

because tenants will demand it..[and] 

laws may even require it.” 

Keith Doyle
Attorney-at-law

BHSM.IE
BHSM LLP , DUBLIN
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NEW COVID-19 LEGISLATION  

by Alessandro Barzaghi

Law Decree no. 73 dated 25 
May 2021 was converted 
into law on 23 July 2021. This 
new law includes urgent 
measures addressing the 
COVID-19 emergency and 
amends an article of law 
which previously read:

“(Shared path for the re-
negotiation of commercial 
leases). - 1. The provisions 
of this article are aimed at 
e n a b l i n g  a  r e g u l a t e d 
pathway to  share  the 
economic impact resulting 
f r o m  t h e  C O V I D - 1 9 
epidemic emergency, in 
o r d e r  t o  p r o t e c t  t h e 
c o m p a n i e s  a n d  t h e 
landlord counterparts, in 
cases where the tenant has 
s u � e r e d  a  s i g n i fi c a n t 
decrease in turnover or 
fees, resulting from health 
restrictions, as well as from 
the economic crisis  of 
certain sectors and the 
r e d u c t i o n  o f  t o u r i s m 
related to the ongoing 
pandemic crisis. The tenant 
and the landlord must 
cooperate with each other 
in order to redetermine the 
rent”.

To recap, the original provision:

applied to commercial leases;

was intended to protect both 

tenants and landlords;

applied only if  tenants had 

su�ered a significant reduction in 

turnover during the COVID-19 

lockdown;

applied only if the decrease in the 

turnover had been caused (i) "by 

health restrictions", and (ii) "by the 

economic crisis in certain sectors 

and by the reduction in tourism" in 

connection with the pandemic.

The existence of these requirements 

led to a general duty of cooperation 

between the tenant and the landlord in 

order to reach a redetermination of the 

rent, which is a more limited concept 

than the actual renegotiation of the 

whole lease, on which scholars and 

case law had already expressed their 

views throughout the course of the 

pandemic.

Actually, several judgments had 

already pointed out that there is a 

general obligation to renegotiate 

leases under the general principles of 

law, in particular the obligation to 

perform contracts in good faith. The 

Court of Cassation, in its report of July 

2020 on the impact of COVID-19 on 

contracts, confirmed this approach, 

also applying the general rules of 

private law of the Civil Code and the 

constitutional principle of social 

solidarity. All this remained: the new 

rule was intended to create a path, to 

be carried out in compliance with 

certain indications provided by the law 

and aimed at redetermining the rent.

The Law Decree no. 73 added two 

paragraphs to the above quoted law 

provision: 

"2. In cases where the tenant has not 

been entitled to access, as of 8 March 

2020, any of the economic support 

measures adopted by the State to 

cope with the e�ects of the restrictions 

imposed by the epidemiological 

emergency from COVID-19 or has not 

b e n e fi t e d  f r o m  o t h e r  s u p p o r t 

instruments of an economic and 

financial nature agreed with the 

landlord also in light of the economic 

crisis related to the pandemic itself, the 

tenant and the landlord shall be called 

upon to cooperate with each other in 
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Those who will benefit from the new 

provisions are therefore the tenants 

most a�ected by the pandemic, who 

have been excluded from other aids. 

Evidently, the Parliament wanted the 

regulated path to be compulsory by 

law only in the most serious cases, 

leaving all other cases to be dealt with 

by the parties based on the general 

principles of the civil code.

There is now one more instrument - 

introduced by law - for the protection 

of tenants who have su�ered most 

during the pandemic.

good faith to temporarily redetermine 

the rent for a period of up to five 

months during 2021.

3. The provisions of this article shall only 

apply to tenants engaged in economic 

activity who have recorded an average 

monthly amount of turnover and 

receipts in the period between 1 March 

2020 and 30 June 2021 that is at least 50 

per cent lower than the average 

monthly amount of turnover and 

receipts in the period between 1 March 

2019 and 30 June 2020 and whose 

a c t i v i t y  h a s  b e e n  s u b j e c t  t o 

compulsory closure for at least 200 

days, including non-consecutive days, 

since 8 March 2020".

The new instrument of the shared path 

to rent redetermination has therefore 

been limited to a very specific category 

of tenants, namely those who have not 

been able to access governmental 

support measures since 8 March 2020 

and have not received any benefits 

from their landlords as a result of the 

pandemic.

Alessandro Barzaghi
Attorney-at-law

COCUZZAEASSOCIATI.IT
Cocuzza & Associati, ITALY
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From January 1, 2023 it will 
be prohibited to occupy or 
use an o�ce building in the 
Netherlands without an 
energy label C or lower as 
referred to in the Energy 
Performance of Buildings 
Directive. This means an 
energy index of at the most 
1.3. Investors with objects 
in the Netherlands and 
c o m p a n i e s  l e a s i n g 
b u i l d i n g s  i n  t h e 
Netherlands should be 
aware that o�ces can be 
closed and fines can be 
i m p o s e d  i f  b u i l d i n g s 
without an energy label or 
with a label C or lower are 
used after 1 January 2023. 
As a lot of work still has to 
b e  d o n e ,  i t  m i g h t  b e 
interesting for construction 
companies and installation 
c o m p a n i e s  b a s e d  i n 
surrounding European 
countries to enter the 
Dutch market. 

The Label C Requirements 
and Costs 

As of October 2021, 42% of the o�ces 

have an energy label C or better, and 

therefore meet the obligations. The 

remaining 58% still dont meet the label 

C obligation because no label has been 

registered (46%) or because an energy 

label D or lower has been registered 

(12%). According to an estimate by the 

D u t c h  E c o n o m i c  I n s t i t u t e  f o r 

Construction, approximately 30% of 

o�ces without a label comply with the 

label obligation if they apply for a valid 

energy label. 

There is a huge task ahead, but 

speeding up the process is not easy 

due to a lack of personnel and materials 

and the resulting rising construction 

a n d  m a i n t e n a n c e  c o s t s .  T h e 

government calculated that the 

implementation of the necessary 

changes will involve an amount of 

between €867 and €942 million. 

Specifically for Amsterdam, in the most 

optimistic sustainability scenario of 

real estate consultants, the label 

obligation will soon impede the letting 

of 305,000m² of Amsterdam o�ce 

space. That is more than the amount of 

new o�ce space coming onto the 

market until 2023. In this scenario, the 

vacancy rate in Amsterdam could fall to 

5.5% instead of rise, as previously 

predicted due to the COVID-19 crisis.

For most buildings, the step to at least 

label C is usually not that big. O�ces 

with a D, E or F label can mostly achieve 

a C label  without construction 

interventions. Alterations in respect of, 

for instance, (climate control) systems 

and lighting may already be su�cient 

to meet the required energy index of 

1.3. Buildings with an energy label G will 

generally require a more drastic 

approach,  which might include 

isolation of the roof, flooring and 

windows. An important 'escape' is also 

that only those measures with a cost-

recovery time that does not exceed 10 

years must be taken.
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by Marcel Beekman & Janneke Sinnige  

in the Netherlands

Energy requirements
for office buildings

Enforcement by the 
Competent Authority

The obligation applies to all o�ces with 

a usable area of at least 100m² 

(including ancillary functions) and with 

a minimum o�ce area of 50% of the 

total usable area of the building. Some 

exceptions are made, for instance for 

monumental buildings and buildings 

that will be used for less than 2 years. 

A f t e r  1  J a n u a r y  2 0 2 3 ,  D u t c h 

municipal it ies can enforce this 

obligation concerning buildings within 

their municipality. Up to this moment 

there is no clarity as to which party the 

competent authority will focus on: the 

lessee, the lessor or both. This means 

both parties can be object of actions to 

enforce the obligations arising from 

the Directive. 

The competent authority can choose 

for several enforcement instruments, 

for instance an order subject to a 

penalty or the closure of a property. 

Also, a fine of up to € 21,750 is possible, 

because the violation qualifies as an 

economic o�ence. 

Conclusion

Before investors invest in Dutch o�ce 

real estate, it is important that they 

consider  which energy label  is 

applicable. Owners of Dutch o�ce 

buildings should check their energy 

labels. If the building has an energy 

label D or worse, investments in 



sustainability must be made at short 

notice. O�ces with an energy label D, E 

or F label can mostly achieve a C label 

without having to make construction 

interventions. The changes that have 

to be made if a building had a G label 

are more serious. Here lies a change for 

c o n s t r u c t i o n  a n d  i n s t a l l a t i o n 

companies.

LFNGLOBAL.COM
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The Port City Colombo, known as South Asia's City of the 
Future is a master planned city to be built on sustainable 
principles incorporating state of the art, future-ready 
infrastructure and smart city concepts. The Port City 
Colombo is an extension of the Sri Lankan central business 
district and the country's first ever Special Economic Zone. 
The Port City Colombo is strategically located alongside the 
Port of Colombo which is ranked as the world's 18th best 
connected port. The Port City Colombo spans over 269 
hectares of land reclaimed from the sea and will be South 
Asia's premier residential and retail business destination 
and a place where global giants of all sectors will thrive.

116 hectares of land leased on a 99 year 
lease to the Project Company. Third 
party investors are permitted to enter 
into lease agreements with the GoSL or 
the Project Company once the Port 
City is established. 

Land within Port City  

The Port City envisions five precincts 

being financial district, central park 

living, island living, the Marina and the 

international island and consist of 

Government Marketable Land and 

Project Company Marketable Land. 

Government Marketable Land is land 

situated within the port city owned by 

the GoSL made available for the 

undertaking of residential, commercial, 

l e i s u r e ,  e d u c a t i o n a l ,  c u l t u r a l , 

community based and leisure based 

developments and other similar 

developments by the GoSL. 61 hectares 

o f  l a n d  h a s  b e e n  r e t a i n e d  a s 

Government Marketable Land. 

Project Company Marketable Land is 

land situated within the port city made 

available to the Project Company by 

way of lease from the GoSL for the 

undertaking of residential, commercial, 

l e i s u r e ,  e d u c a t i o n a l ,  c u l t u r a l , 

community based and leisure based 

developments and other similar 

developments by the GoSL. 

Land (Restrictions on Alienation) Act 

No.38 of 2014 as amended (“LRA Act”) 

p l a c e s  c e r t a i n  r e s t r i c t i o n s  o n 

foreigners, foreign companies and 

companies incorporated in Sri Lanka 

with d i rect  or  indi rect  fore ign 

shareholding of 50% or more. Transfer 

of title to any land situated in Sri Lanka 

to foreigners, foreign companies and 

companies incorporated in Sri Lanka 

with d i rect  or  indi rect  fore ign 

shareholding of 50% or more is 

prohibited (with the exception of 

companies listed on the Colombo 

Stock Exchange with e�ect from 1st 

April 2018). The same restrictions apply 

to land situated within the Port City. 

Foreigners, foreign companies and 

companies incorporated in Sri Lanka 

with d i rect  or  indi rect  fore ign 

shareholding of 50% or more are 

however permitted to enter into lease 

agreements for a period not exceeding 

99 years. Subject to such restrictions 

the SEZ Act empowers the Commission 

to:

lease Government Marketable 

Land situated within the Port City 

and vested in the Commission

lease Project Company Market-

able Land jointly with the Project 

Company which holds master 

leases relating thereto 

lease or transfer on freehold basis 

condominium parcels standing on 

Government Marketable Land 

jo int ly  with the respect ive 

investor or developer 

by Hansi Abayaratne & Ushara Ratnayake  
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COLOMBO PORT CITY 
Special Economic Zone 

The Port City Colombo gained legal 
status to operate and function as a 
Special Economic Zone with the 
enactment of the Colombo Port City 
Economic Commission Act No.11 of 2021 
(“SEZ Act”). The Colombo Port City 
Economic Commission (“Commission”) 
which includes seven members has 
now been established under the SEZ 
Act to promote the Port City Colombo 
to be a leading Special Economic Zone 
in the region. The Commission is 
entrusted with administ rat ion, 
regulation and control of matters 
connected with business and other 
operations within the Port City.  

A tripartite agreement was entered 
into by the Government of Sri Lanka 
( “ G o S L ” ) ,  U r b a n  D e v e l o p m e n t 
Authority (“UDA”) and the CHEC Port 
City Colombo (Private) Limited 
(“Project Company”) a fully owned 
subsidiary of China Harbor Engineering 
Company in 2016 under which the 
Project Company was assigned as the 
developer of the Port City (“Project 
Company” ) .  A l l  rec la imed land 
including beaches, waterways and 
lagoons are owned by the GoSL with 
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within the Port City. Any dispute that 

may arise within the Port City between 

the Commission and any other third 

party will be resolved by way of 

arb i t rat ion conducted by such 

International Commercial Dispute 

Resolution Centre. As further provided 

under the SEZ Act Sri Lankan courts are 

to give priority in relation to any legal 

proceedings instituted in civil or 

commercial matters where the causes 

has arisen within or in relation to any 

business carried on in or from the area 

of Port City and such cases are to be 

heard expeditiously on a day to day 

basis unless in the opinion of the court 

exceptional circumstances warrant 

postponement, commencement or 

continuation of trial for reasons. 

Summary

The SCE and CSE recently established a 

comprehensive regulatory framework 

on SL REIT. SL REITs are listed on the 

CSE and allows Sri Lankan and foreign 

investors to either subscribe to units in 

the in it ia l  i ssuance or  through 

secondary trades in the CSE without 

any limitation. 

lease or transfer on freehold basis 

condominium parcels standing on 

Project Company Marketable 

Land jointly with the Project 

Company which holds master 

leases relating thereto 

Any third-party investor may enter into 

lease agreements either with the 

Commission or the Project Company 

within the framework. Any such person 

or company that has leased land within 

the port city as permitted under the 

SEZ Act may, along with an investor or 

consortium of investors, apply to 

engage in business in and from the Port 

City in any designated foreign currency 

other than Sri Lanka Rupees, on the 

basis that the value of the land leased 

forms part of such investment. Upon 

such application, a license will be 

granted by the Commission and the 

Commiss ion wi l l  enter  into  an 

agreement with every authorised 

person to engage in business within 

the Port City which will specifically set 

out inter alia restrictions imposed and 

any concessions or exemptions 

granted by the Commission.  

Concessions and 

Exemptions 

Part IX of the SEZ Act empowers the 

Commission to determine and grant 

e x e m p t i o n s  o r  i n c e n t i v e s  f o r 

businesses of strategic importance 

identified by the Commission in 

consultation with the president of Sri 

Lanka. Where a business is identified as 

s t r a t e g i c a l l y  i m p o r t a n t ,  s u c h 

businesses will be excluded from the 

purview of certain specified laws. 

Moreover, foreign investors are 

p e r m i t t e d  t o  t r a n s a c t  i n  a n y 

designated foreign currency within the 

Port City and relaxed foreign exchange 

regulations will enable repatriation of 

profit and capital with ease. 

Dispute Resolution 

Part XIII of the SEZ Act provides for the 

establishment of an International 

Commercial Dispute Resolution Centre 

Ushara Ratnayake 
Attorney-at-law

DESARAM.COM
D.L.&F. De Saram, SRI LANKA

Hansi Abayaratne
Attorney-at-law
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COVID-19 Update 
on Commercial Rent 
Arrears and Forfeiture

introduced to “ringfence” rent arrears 

that have built up due to a business 

having to remain closed during the 

pandemic. Landlords and tenants will 

be required to come to an agreement 

on the treatment of the arrears. For 

example, landlords waiving some of 

the amount due or agreeing a longer-

term repayment plan, compelling 

landlords to share the financial impact 

with tenants and to encourage them to 

work together. If an agreement cannot 

be reached, a binding arbitration 

process will be put in place that 

ensures a legally binding agreement is 

made to which both parties must 

adhere. 

The government also repeated its 

intention to carry out a review of 

commercial landlord and tenant 

legislation, including Part 2 of the 

Landlord and Tenant Act 1954, later this 

year.

The above measures have been 

announced in an attempt to respond to 

the challenges faced by businesses 

during this unprecedented time of the 

pandemic .  Forc ing part ies  into 

adjudication may be detrimental and 

1

2

O n  1 6  J u n e  2 0 2 1 ,  t h e 
government issued a press 
release announcing further 
support for commercial 
tenants. This announce-
ment was made ahead of 
the 30 June 2021 deadline 
for the restrictions to be 
lifted which was eagerly 
awaited by many landlords 
who were struggling with 
accruing rent arrears due to 
the lengthy restrictions 
since the beginning of the 
pandemic.

The announcement set out the 

restrictions that will continue in force 

and which includes:

The restrictions on forfeiture of 

business tenancies for non-

payment of rent are now to 

continue in England until 25 March 

2022, an additional 9 months from 

when landlords had hoped the 

restrictions would be lifted. The 

government stated that this 

extension is in order to protect 

tenants from eviction, giving 

them the breathing space they 

need and in order to help protect 

jobs.

The restriction on the use of the 

C o m m e r c i a l  R e n t  A r r e a r s 

Recovery (CRAR) process by 

landlords wi l l  a lso now be 

extended. The total number of 

days' outstanding rent required 

for CRAR will remain at 554 days. 

This measure will continue to 

provide protection to tenants of 

commercial leases with rent 

arrears accumulated during the 

c o r o n a v i r u s  p e r i o d ,  w h i l e 

protections from forfeiture for 

business tenancies are in place 

under the Coronavirus Act 2020.

Statutory demands and winding 

up petitions will remain restricted 

for a further three months to 

protect companies from creditor 

enforcement action where the 

companies' debts relate to the 

pandemic.

The call for evidence consultation by 

the government during April / May 

2021, included an option which could 

see landlords and tenants forced into 

agreeing the level of debt between 

them. The government consultation 

proposed six alternative options:

allow the current moratoriums, 

etc. to expire on 30 June 2021;

a l l o w  t h e  m o r a t o r i u m  o n 

forfeiture to lapse on 30 June 2021 

b u t  r e t a i n  t h e  i n s o l v e n c y 

measures and additional rent 

arrears amendments to CRAR 

( c o m m e r c i a l  r e n t  a r r e a r s 

recovery) for a period of time;

target existing measures to 

businesses based on the impact 

that COVID restrictions have had 

on their business for a limited 

period of time;

encourage increased formal 

mediation between landlords and 

tenants;

n o n - b i n d i n g  a d j u d i c a t i o n 

between landlords and tenants; 

and

binding non-judicial adjudication 

between landlords and tenants.

The government has now announced 

that new primary legislation will be 

3

4

5

6



could lead to inequality. If a party is 

struggling financially, they may be 

reluctant or unable to properly engage 

with the process. Taking a more gentle 

approach and simply 'encouraging' 

mediation or adjudication is also 

unlikely to resolve matters – to date, 

this has seemed to achieve little more 

replicate the existing COVID-19 

commercial property Code of Practice 

that the government previously issued, 

but which is not binding.

The aim is to ensure that businesses 

can continue to operate whilst debts 

which have been accrued are resolved 

with mutual agreement between 

landlord and tenant. Extending the ban 

on commercial evictions has been 

deemed a necessary measure to help 

businesses through the final stages of 

the pandemic, as well as the £350 

billion committed by the government 

to support businesses and keep people 

in jobs to ensure recovery from the 

pandemic.

However, there will be many landlords 

to whom these measures will come as a 

blow as they struggle to cope with rent 

arrears, particular for those smaller 

landlords who rely on the income from 

particular rental properties to assist 

their cash flow etc.

If you are a landlord or tenant who is 

concerned about the impact of the 

above measures on you/your business, 

then we can advise you on your 

options.

For further information or legal advice, 

please contact: law@blandy.co.uk or 

call +44 (0)118 951 6800. 
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by  Gemma Smith  

ENVIRONMENTAL SUSTAINABILITY IN PROPERTY

Performance Based 
Framework for Large 
Commercial and Industrial 
Buildings

A further consultation which ended in 

June this year was for a performance-

based framework for commercial and 

industrial buildings over 1000 square 

meters, designed to work alongside 

the MEES regulations.  The proposal 

sets out that this framework is required 

because EPCs do not measure the 

energy consumption of a building so a 

good EPC rating does not necessarily 

equate to low carbon output.  The 

proposal initially seems to be for 

mandatory disclosure of annual ratings 

which will be available on a public 

w e b s i t e  b u t  w i t h  n o  i n i t i a l 

performance requirements, however, 

these may be introduced later.  It is 

expected that higher ratings will be 

rewarded in some way; possibly 

translating to lower energy bills, 

cheaper insurance, increased asset / 

rental values or other performance 

related financial incentives.  With 

increasing emphasis on environmental 

awareness, the public ratings system 

will also be expected to incentivise 

business owners to increase their 

performance rating.

With COP26 shortly behind 
us, sustainability is at the 
forefront of everyone's 
minds. Part of the UK's 
commitment to bring all 
greenhouse gas emissions 
to net zero by 2050 is to 
eliminate a majority of such 
emissions from buildings 
by that date. Some legal 
requirements are already in 
place in line with this target 
and others are still being 
considered / published.  

Energy Performance and 
Minimum Energy 
E�ciency Regulations 
(MEES)

Residential Property

As of 1 April 2020, residential landlords 

are not permitted to continue letting 

under an existing lease where the 

p r o p e r t y  h a s  a  v a l i d  E n e r g y 

Performance Certificate (EPC) with a 

rating of F or G.  The lease would not fall 

away in these circumstances, but the 

l a n d l o r d  w i l l  b e  s u b j e c t  t o 

enforcement action, usually a financial 

penalty, which increases in line with 

the length of the breach.

The  governments  most  recent 

proposals (yet to be confirmed) are 

that as of 1 April 2025 properties must 

have an EPC rating of C or higher for a 

new lease to be granted with all 

existing tenanted properties having to 

meet the same requirement by 1 April 

2028. 

Commercial Property

The current energy performance 

requirements for letting commercial 

property are that (subject to certain 

exemptions):

As of 1 April 2018, commercial 

landlords have not been able to 

lawfully grant a tenancy (even a 

renewal to an existing tenant) if 

the property has a valid EPC with a 

rating of F or G.

From 1 April 2023, commercial 

landlords will not be permitted to 

continue letting under an existing 

lease where the property has a 

valid EPC with a rating of F or G.

The government’s recent consultations 

set out 1 April 2027 as the target for 

increasing the minimum EPC rating for 

rented property to a C, and 1 April 2030 

for increasing it further to a B. This will 

have a wide ranging impact on 

commercial landlords, particularly as 

89% of all commercial EPCs lodged 

between 2009 and 2020 are below a B 

rating. 

A major change proposed in the 

consultation is the requirement for a 

valid EPC to be in place for let 

commercial properties at all times.  This 

will close the loophole that the MEES 

Regulations only apply to a property 

where there is a valid EPC in place.  

EPCs expire after 10 years and currently 

there are only certain circumstances 

where they need to be renewed. 

Considerations for Developers and Investors

in England and Wales



Heating Systems

T h e  G o v e r n m e n t  p r e v i o u s l y 

announced that by 2025 no new 

residential properties will be permitted 

to have gas boilers as part of their 

heating system.  This has been further 

extended by the Heating and Building 

Strategy published on 19 October 2021, 

which states that all new heating 

a p p l i a n c e s  i n  r e s i d e n t i a l  a n d 

commercial property must be low 

carbon from 2035.

T h e  a b o v e  w i l l  b e  a  s e r i o u s 

consideration for developers in the 

short term, but also for purchasers and 

investors in the long-term.  The cost of 

replacing a traditional heating system 

with a greener alternative is typically 

high and, at the moment, these costs 

c a n  o n l y  b e  o � s e t  i n  p a r t  b y 

government grants (where available).  

The most popular alternative to a gas 

boiler seems to be heat pumps which 

absorb heat from either the air outside 

or the ground and convert this to heat 

using minimal electricity.  Heat pumps 

are praised for being extremely 

e�cient in terms of energy usage, but 

this is only the case where the building 

is very well insulated, which is where 

energy e�ciency also comes into play.  

Heat pumps also combine well with 

solar panels.

Solar Panels  

Some developers are already installing 

solar panels on the roofs of properties 

to provide a renewable source of 

electricity.  The main challenge is 

ensuring that the roof is structurally 

able to withstand the added pressure 

of solar panels.  With this in mind they 

could be a good option for new builds 

which can be designed to allow for this, 

but for many older properties will be 

costly as a new roof may need to be 

installed prior to the addition of solar 

panels.  Solar panels will typically need 

to be combined with a main heating 

system, such as heat pumps. 

Electric Charging Points for 
Vehicles

Under current proposals, the sale of all 

new conventional petrol and diesel 

cars and vans will be banned from 2030 

wh ich  wi l l  resu l t  in  a  g radua l 

replacement with electric vehicles.  We 

already have a small number of electric 

vehicles on the roads, but this will 

continue to increase as will demand for 

charging points for these vehicles.  The 

most convenient places for people to 

charge their vehicles will be at home 

and at their places of work, so 

developers should begin to consider 

these as a potential addition to 

residential and commercial property 

which could increase the value as we 

begin to see more demand for these 

charging points.  

Gemma Smith
Attorney-at-law
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Vietnam is a country with many advantages and great 
potential compared to other countries in terms of business 
environment, land and cheap labour costs. That is the 
reason why the Government is encouraging the process of 
"clearing the nest" to welcome the “eagles” or foreign 
direct investment enterprises. To realise that goal, Decree 
No. 23-NQ/TW enacted by the Central Committee of the 
Vietnam Communist Party on 22 March 2018 and Resolution 
No. 124/NQ-CP enacted on 3 September 2020 have set out 
the orientation to develop a national industrial 
development policy to 2030 with a vision towards 2045. 
Industrial real estate is one of the segments that will most 
benefit from this initiative. Therefore, many local 
enterprises and investors recently have implemented 
projects to build industrial infrastructure to gain a head 
start by taking a shortcut from foreign direct investment 
enterprises wishing to shift production supply chains to 
Vietnam.

Statistics of Industrial 
Zones in Vietnam

By the end of May 2021, there were 38 

investment projects to build new / 

expanded / subdivision infrastructure 

approved by the Prime Minister, raising 

the number of established Industrial 

Zones (“IZs”) to 394 (including 351 IZs 

outside the economic zones, 35 IZs 

located in coastal economic zones, 8 

IZs located in border-gate zones) with 

a total natural land area of about 121.9 

thousand hectares. In particular, the 

area of industrial land reached about 

80,900 hectares, accounting for about 

66.4% of the natural land area.

Among 394 IZs established, 286 of 

which are operating with a total 

natural land area of about 86,000 

hectares, the industrial land area is 

about 57,300 hectares and 108 IZs are 

under basic construction with a total 

natural land area of about 35,900 

hectares, industrial land area reaches 

about 23,600 hectares. The total area of 

industrial land leased by IZs reached 

about 42,900 hectares, with the 

occupancy rate of 53%. The IZs that 

have been put into operation have an 

occupancy rate of 71.8%. The IZs across 

the country have directly created jobs 

for about 3.78 million workers.

Within the first five months of 2021, 

industrial and economic zones have 

attracted about 291 foreign investment 

projects with new registered capital 

and increased capita l  reaching 

approximately USD 6.02 billion, an 

increase of about 10.3% over the same 

period last year. They also attracted 

about 271 domestic investment 

projects with new registered capital 

and increased to about VND53.2 

trillion. 

by Le Nguyen Huy Thuy & Ton That Hoang 
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Industrial Zones in Vietnam
OFFROM TRADITION TO CURRENT TRENDS 

AND THE PROPOSED REPLACEMENT 
OF DECREE 82
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e�ciency, environmental protection 

and sustainable development as the 

highest criteria. Furthermore, this 

model must also be in line with the 

National Strategy on Green Growth 

and Vietnam's commitments to 

implement the 2030 Sustainable 

Development Goals (SDGs) of the 

U n i t e d  N a t i o n s  a n d  t h e  P a r i s 

Agreement on Climate Change (COP 

21) aims for sustainable development 

and their ability to attract foreign 

enterprises to invest. 

Trend for Eco-IZs and 
clean Izs 

The legal framework for development 

of eco-industrial zones (the “Eco-IZ") 

was for the first time o�cially provided 

under Decree No. 82/2018/ND-CP 

dated 22 May 2018  by the Government 

(“Decree 82”) though rules regarding 

e n v i r o n m e n t s ,  w a s t e  w a t e r 

treatments and other related rules for 

establishment and operation of an IZ 

have long been provided for under 

various legislation. 

According to Article 2.1 of Decree 82, an 

IZ means a zone having fixed and 

definite geographical boundaries, 

specialising in production of industrial 

goods and in the provision of services 

for industrial production, and being 

established pursuant to the conditions, 

sequence and procedures stipulated in 

Decree 82. Based on the characteristics 

and the purposes of its formation, an IZ 

may be categorised as an export 

processing zone, supporting IZ, or Eco-

IZ. To qualify as an Eco-IZ, the IZ must 

satisfy the criteria set forth in Article 42 

of Decree 82 including:

The IZ developer must strictly 

comply with the provisions of law 

on production and business, 

environmental protection and 

labour, and is encouraged to apply 

production and environmental 

management systems with the 

International Organisation for 

Standardisation (ISO);

All basic services, comprising 

essential infrastructure services 

(electricity, water, communi-

cat ion,  fire prevent ion and 

fighting and so forth) and related 

services must be provided, 

together with residential housing 

and social, cultural and sports 

facilities for workers;

At least 20% of enterprises in the 

IZ apply solutions for e�ective use 

o f  r e s o u r c e s  a n d  c l e a n e r 

production; 

At least 25% of the area of land of 

the IZ must be reserved for green 

trees, tra�c works and other 

c o m m o n l y  u s e d  s e r v i c e 

infrastructure; 

At least 10% of the total number 

of enterprises in the IZ must 

formulate a plan for participating 

in industrial symbiotic linkages; 

and

Annual reports on achievements 

during e�cient operation [use] of 

resources and supervision of 

emission of the IZs and reports on 

implementation of environmental 

protection and social responsibi-

lities, and on contributions to the 

community around the IZs must 

be prepared and provided to the 

Traditional IZs in Vietnam

D e s p i t e  a l l  t h e s e  f a c t s ,  t h e 

development of IZs in recent years is 

considered a bottleneck for attracting 

foreign investment and sustainable 

development. The current system of 

traditional IZs still contains many 

inadequacies, a�ecting the process of 

industrialisation, modernisation and 

sustainable development. Specifically, 

in terms of technical infrastructure 

systems, the number of wastewater 

treatment plants in the new IZ reached 

88%, lower than the target set in 2020 

of 100%.  In many localities, environ-

mental and technological regulations 

are still lax as the occupancy rate is 

pr ior i t i sed to  provide jobs  for 

unemployed workers. 

Environmental challenges are also 

worth  ment ion ing  when  many 

traditional IZs are polluting the 

surroundings by discharge activities. 

Many traditional IZs are now located 

far away from residential areas to limit 

the impact on people's lives. However, 

this geographical distance has caused 

t h e  l a c k  o f  c o n n e c t i v i t y  i n 

infrastructure. Moreover, there must 

be solutions for ensuring the problem 

of residential housing and social, 

cultural and sports facilities for workers 

in the IZs. 

This said, the development model of 

IZs in Vietnam must harmonise 

interests over the long-term, taking 
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IZs' management board of the 

province/city where the IZ is 

located (the “IZ Management 

Board”). Recent ones shall also be 

published on the website of the 

enterprise.

To be lawfully recognised as an Eco-IZ, 

the IZ's developer must apply for and 

obtain the Certificate of an Eco-IZ from 

the provincial / city level People's 

Committee where the IZ is located. 

Enterprises in an Eco-IZ involved in 

cleaner production, e�cient use of 

resources and industrial symbiosis shall 

be certified as eco-enterprises (the 

“ E c o - E n t e r p r i s e ” )  b y  t h e  I Z 

Management Board and shall enjoy 

incentives in terms of investment 

capital, tax rates and priority policies 

pursuant to Article 43 of Decree 82.

Contrary to the rules on the Eco-IZ, 

regulations on clean IZs have not yet 

been o�cially provided in general or 

under  Decree  82  in  part icu lar . 

Irrespective of this, the development 

of clean IZs has drawn attention from 

many investors including both local 

and foreign enterprises. In April and 

July 2021, the Prime Minister issued 

Decision No. 539/QD-TTg and Decision 

No.1070/QD-TTg on investment policy 

o n  t e c h n i c a l  i n f r a s t r u c t u r e 

construction investment project for (1) 

a clean IZ in Hung Yen Province with 

the total land area of 143 hectares and 

the total  investment capital  of 

VND1,788 billion and (2) Soc Son Clean 

Industrial Zone with the total land of 

3 0 2 . 8  h e c t a r e s  a n d  t h e  t o t a l 

investment capital of VND3,226.92 

billion. No special or more specific 

requirements, conditions, criteria for a 

clean IZ was stated in these Decisions 

other than the requirements of strict 

compliance with the current legislation 

on environmental impact assessments, 

IZs, construction and environmental 

regulations, among others.

Pending the legislation on clean IZs, 

some IZ developers have in practice 

simply named their IZs as clean IZs for 

marketing and promotional purposes 

to attract investors, especially foreign 

investors having to lure projects into 

their zones and collect higher land rent 

and other  re lated costs .  These 

wrongful and unlawful behaviors of 

such IZ developers account for only a 

small percentage of the IZ developers 

in Vietnam but have resulted in 

negative impact on the investment 

environment and legal framework of 

Vietnam. Furthermore,  projects 

invested by investors in such “fake” 

clean IZs are not entitled to incentives 

as o�ered to Eco-Enterprises under 

Decree 82 even though they have to 

pay higher rates of land rent and 

related costs to the IZ's developers. 

Therefore, the issuance of rules and 

legislation with regard to clean IZs by 

the governmental authority is an 

urgent need so as to stop or at least 

minimise such chaos in the market and 

h e l p  t o  m a i n t a i n  a  g o o d  a n d 

transparent investment environment 

for investors doing business in 

Vietnam. 

A Draft Decree Under 
Consideration

Recently, the Ministry of Planning and 

Investment circulated the draft decree 

on amending and supplementing 

Decree 82  (the “Draft Decree”) for 

collection of opinions. The Draft 

Decree clearly states the criteria for 

determining an Eco-IZ, including 

a m o n g  o t h e r s  c o n fi r m i n g  t h a t 

enterprises are aware of and apply 

solutions for e�cient use of resources 

and cleaner production. The Draft 

Decree also provides that the IZ 

m a n a g e m e n t  b o a r d s  a r e  n o w 

responsible for qualifying the above 

criteria. Specifically, the reports on 

implementation of environmental 

protection and social responsibilities, 

and on contributions to the community 

around the IZs must be prepared and 

submitted annually .

Conditions and requirements for (a) 

issuance of investment policy on 

technical infrastructure construction 

investment projects; (b) amendment of 

land size, scale of the IZ are more 

specifically provided for. Rules on 

monitoring the implementation of Eco-

IZs and Eco-Enterpr ises by the 

governmental authority as well as the 

procedures for issuance, renewal and 

withdrawal of the Certificate of Eco-IZ 

and Certificate of Eco-Enterprise are 

also detailed in the Draft Decree. Such 

certificates are proposed to be 

renewable after 3 years as long as the 

Eco-IZ and the Eco-Enterprise still 

satisfies the conditions set forth in the 

Draft .  Otherwise, the Certificate will 

be withdrawn .

It is expected that once the Draft 

Decree is approved and issued, it will 

create legal frameworks for new types 

o f  indust r ia l  zones  and  set t le 

regulations that are not yet in line with 

the newly issued legal documents. In 

addition, the adoption of "single door 

and on-site" mechanisms by way of 

authorisation and delegation of power 

to the IZ Management Board shall help 

to facilitate the implementation of 

administrative procedures reform.
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